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Fri day 21st October 1994

MR JUSTICE HARRISON. This is an application for judicial
review of what was described in Form 86A as the
continuing refusal of the respondent, the British Coal
Corporation, to disclose information in its possession
relating to the alleged dunping of naval munitions in
1947 down mneshafts beneath the applicant's |and
known, as Ibstock Brick Wrks. The real information
that was required by the applicant was the identity of
the person who had informed British Coal that the
dunping had occurred. On 21st June 1993 |eave was
granted by Macpherson J to enable the applicant to
apply for an Order of Mandanus requiring British Coa
to supply that information to the applicant. On 7th
July 1993 British Coal disclosed the identity of the
informant to the applicant. The applicant has thereby
obtained the information which it needed. As a
result, the sole issue before the court is who should
pay for the costs of this action?

The applicant conpany says that it should be
entitled to its costs because British Coal had
previously refused to supply the name of the informant
and that they only did so after leave to nove for
judicial review had been obtained. The respondent
contends that the action should not have been
brought. They seek an order that the costs of the

action should be paid by the applicant. They base that



contention on The Envi r onnent al I nf or mati on
Regul ations 1992. Wilst they do not accept that the
Regul ations apply to British Coal, they do not pursue
that contention, sinply to assist in shortening the
length of this hearing. They do, however, contend that
they are not obliged under the Regulations to disclose
the information sought for four reasons, to which

| wll return.

The applicant contends that it was entitled to be
notified of the British Coal's informant because it
was information relating to the environnent within the
nmeaning of the Regulations. Thus it can be seen that
the regrettable situation has arisen where it is
necessary to consider the points that would have
arisen on the substantive hearing solely to decide the
guestion of costs.

The factual background is that the applicant
excavates clay at its brick works at Ibstock in
Lei cestershire. The site contains one worked quarry
(North Quarry) and one operational quarry (South
Quarry). They enploy about 250 - 300 people at South
Quarry and there are residential devel opnents about a
140 netres away. Sonme way beneath the quarry there are
two mneshafts and a ventilation shaft which have been
di sused since about 1932 but which belong to British
Coal because they form part of the Leicestershire
coal field.

It would seem that the excavation in the South

Quarry is nearing its end because the applicant



proposed to fill the quarry with waste and restore and
| andscape the site. They appealed to the County
Council in June 1991 for planning permssion for their
landfill proposal. Follow ng non-determnation by the
County Council, they applied to the Secretary of State
for the Environment and a public inquiry was fixed for
June 1993. There had, however, been negotiations
between the applicant and the County Council and it
appeared to the applicant that there was a better
chance of obtaining planning permssion if the
proposal included the restoration of the North Quarry
as well. They therefore nmade a nore extensive planning
application to include the North Quarry in Novenber
1992. By agreenent the public inquiry relating to the
first application was adjourned, pending determnation
of the second application.

There was an extensive consultation exercise on
the first application, which included consulting
British Coal. There was no nention by British Coal on
that occasion about the dunping of naval munitions
down the mneshaft. However, they did nention it when
they were consulted on the second application. In a
letter of 15th February 1993 to the Council they said
that a nenber of the public had told their Goup
Surveyor and M nerals Manager that sonetine in about
1947 a lorry driver had told that nmenber of the public
that he was carrying naval ordnance to the |IDbstock
m neshafts for disposal

This infornation was of obvious concern both to



the applicant and to the County Council because it had
a direct effect on consideration of the second
pl anning application which the County Council still
had to determne. The County GCouncil sought nore
information about this matter from British Coal,
including the name of the informant. In a letter of
25th March 1993 British Coal said that the information
had been received in their office on 15th March 1993
and that the informant gave an account of how the
operation took place at night at "lIbstock pit near the
bri ckworks” and the ordnance was "unloaded into the
m neshaft systent. Subsequently, requests by the
County Council and by the applicant for the nane of
the informant were refused by British Coal. The
Mnistry of Defence was consulted but they had no
records of the dunping of the nunitions. British
Coal , perhaps understandably, would not drill into the
shafts to investigate whether the nunitions were there
because they said it would be dangerous to do so.

The name of British Coal's informant was therefore
of inportance to the applicant because it needed to
evaluate the weight to be attached to the allegation.
I t directly affected its pr oposed | andfill
devel opnent, the consideration of which, by the County
Council, was being held up pending investigation of
thi s aspect.

Today, an affidavit was |odged by the respondent,
swor n by M Macpherson, a partner in the firm of

solicitors representing the respondent, deposing to



the fact that, initially, the respondent did not think
it proper to disclose the nanme of the informant. They
did, however, wite to the Mnistry of Defence, who
replied by letter of 8th June 1993 stating that it was
nost unlikely that explosives or amunition woul d have
been dunped in a mneshaft, but that if any materia
had been dunped in a mneshaft, it would only have
been harmess itens. Copies of that letter were sent
to the County Council and to the applicant.

Oh 7th July 1993, M Macpherson sent to the
applicant a letter fromtheir informant containing the
information the respondent had been given. That letter
reveal ed the nane of the informant to be Dr Farley. M
Macpherson indicated that Dr Farley had given his
consent to disclosure of his identity on 2nd July
1993. Dr Farley's letter described how the dunping of
the redundant naval ordnance in the mneshafts had
been carried out secretly at night wth nuffled
engi nes and wheel s.

| turn, first, to the subm ssions that have been
made rel ating to t he applicability of t he
Envi ronnmental Information Regulations 1992. | am told
that this is the first tinme that the question of
interpretation of the Regul ations has been considered
by the courts, albeit that it is in the context of an
application relating to costs.

The first issue is whether the identity of the
informant is information relating to the environnent

within the neaning of Regulation 2. Regulation 2(1)(a)



provi des:

"These regul ations apply to any information which -

(a) relates to the environnent."

Regul ati on 2(2) provides:

"For the purposes of these regulations information
relates to the environnment if, and only if,
it relates to any of the following, that is

to say -

(a) the state of any... land

(b) any activities ... which adversely affect
anything nmentioned in sub-paragraph (a)
above or are likely adversely to affect

anyt hing so nentioned."

Regul ation 2(4), states that:

""Information' includes anything contained in any
records. "

It is accepted by both parties that the presence
of munitions in the mneshafts is information relating
to the state of the land within Regulation 2(2). The
point in dispute is whether the nane of the infornmant
is information relating to the state of the land. M
Hobson submts that the source of the information is
part of the information because it is required so that
an assessnent can be nmade of the credibility and
wei ght to be accorded to that information. He stressed
the word "any" information in Regulation 2(1). He

said that a broad interpretation should be given to



the words in Regulation 2 in order to give effect to
the purpose of EEC Council Directive 90/313. He also
referred to Article 2 of that D rective, which defines
information relating to the environnment as neani ng:

"Any information in witten ... form on the state of
and. "

M Corner, on behalf of the respondent, contended
for a narrow interpretation of the Regulation. He
stressed that the provisions of Regulation 2(2) are
exclusive, rather than inclusive. He submtted that
the Regulation applies to information which itself
relates to the state of the land, not to matters which
may |lead to such information. He said that the name of
the informant did not relate to the state of the |and.

Wiilst | acknow edge that this is an arguable
poi nt, I prefer the broader interpretation of
Regul ation 2. The source of the information relating
to the dunping of the nunitions can be said to "relate
to" the state of the land because it directly affects
the quality of that information. It is necessary to
know the source of the information in order to assess
the credibility of the information and to assess how
much wei ght can be attached to it. The purpose of the
| egislation, it seens to nme, is to provide for freedom
of access to information on the environnent. It would
be strange if the legislature had intended that only

the bare information itself should be disclosed,



without it being possible to ascertain whether it was
right, wong or indifferent. Any questions of
confidentiality that may arise from such an
interpretation of the Regulation are safeguarded by
Regul ation 4. | therefore conclude that the source of
the information which relates to the state of the | and
is capable of being information which "relates to" the
state of the |and.

The second issue is whether the name of the
informant is exenpted from di scl osure under Regul ation

4(2)(a). Regulation 4(1) provides:

"Nothing in these regul ations shall -

(a) require the disclosure of any information which is
capabl e of being treated as confidential; or

(b) authorise or require the disclosure of any
i nformati on which nust be so treated.™

Regul ati on 4(2) provides:

"For the purposes of these Regulations information is
to be capable of being treated as
confidential if, and only if, it is -

(a) information relating to mtters affecting

intefnationa! rel ati ons, national defence or
public security."”

M Corner submtted that the information relating
to the dunping of naval ordnance secretly by night
down the mneshafts, involving as it does, anmmunition
for the Navy, is information relating to nmatters
affecting national defence or public security wthin

the neaning of Regulation 4(2)(a). M Hobson stressed



that, for the information to cone wthin that

provision, the information has to relate to a matter

which actually affects national defence or public
security, not which is nerely capable of affecting it.

It is noteworthy that M Corner's submssion is
based on the information relating to the dunping of
the munitions, rather than to the identity of the
informant. However, dealing with it on that basis,
there is no evidence in this case that the dunping of
the nmunitions in the mneshafts in about 1947 is a
matter which affects national defence or public
security now in 1994. Indeed, such evidence as there
is, is to the contrary, in that when the Mnistry of
Defence were consulted on this matter in April 1993,
they did not take any point on national defence or
public security. | therefore conclude that the
information in this case is not exenpted by Regul ation
4(2)(a).

The third issue is whether the nanme of the
informant is exenpted from di scl osure under Regul ation
4(2)(b), which provides as follows:

"For the purposes of these Regulations information is
to be capable of being treated as
confidential if, and only if, it is -

(b) information relating to, or to anything which is
or has been the subject-matter of, any |egal

or other proceedings (whether actual or
prospecti ve).

Regul ation 4(5) defines "legal or other proceedings”

as incl udi ng:

10



"The proceedings at any local or other public
inquiry."”

M Hobson submits that Regul ation 4(2)(b)should be
interpreted as applying only to legal proceedings in
respect of the matter to which the information
relates, that is to say, |legal proceedings relating to
the dunping of nunitions in the mneshafts. He
referred to Article 3(2) of the Drective in support
of that contention. To hold otherwi se, he said, would
be to nullify the effect of the Directive and of the
Regul ati ons wherever there was a planning application
which mght lead to an appeal. Alternatively, he said,
if the Regulation does apply to a planning appeal, it
is not applicable when only a planning application was
bei ng consi der ed.

M Corner submtted that the plain words of
Regul ation 4(5) include a public inquiry within the
definition of 'legal proceedings' and that there is a
prospective public i nquiry wher e a pl anni ng
application is submtted, because there does not have
to be any certainty that there would be an appeal.

| nmust confess to having sone difficulty with this
poi nt because, on the face of it, Regulation 4(5) does
appear to include a public inquiry for a planning
appeal, whereas one of the plain purposes of the
planning inquiry is to determne the effect of a
devel opnent on the environment. It is therefore a

situation where one would think that the Regul ations
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woul d be intended to bite. Be that as it may, | do not
have to decide that point because the circunstances of
this case relate only to a planning application.
Regul ation 4(2)(b) applies to "prospective" |[egal
proceedings, but in ny view the nere existence of a
pl anning application does not nean that there is a

prospective appeal. The application may be granted or

it may be refused without an appeal. In this case the
application still remained to be determned. In those
circunstances, | do not consider that it can be said

that there were "prospective" |egal proceedings within
t he nmeani ng of Regul ation 4(2)(b).

The fourth issue is whether the name of the
informant is exenpted from disclosure by Regulation
4(3)(b) which reads as foll ows:

"For the purposes of these Regulations information
nmust be treated as confidential if, and only
if, in the case of any request nade to a
rel evant person under regul ation 3 above -

(b) the information is personal information contained
in records held in relation to an individual

who has not given his consent to its
di scl osure. ™.

M Corner submtted that the identity of Dr Farley
cones within the terns of that Regulation and that Dr
Farley did not give his consent to the disclosure of
his identity until 2nd July 1993, nanely, after the
date of the commencenent of these proceedings. M
Hobson submtted that the letter witten by Dr Farley

is not infornmation that can be said to be contained in

12



records held in relation to an individual within the
nmeani ng of the Regul ation.

| have no doubt that Regulation 4(3)(b) is not
applicable to the circunstances of this case. The
Regul ation applies to personal information contained
in records held in relation to an individual. The name
of Dr Farley as the witer of a letter, held by the
respondent, dealing with the dunping of munitions is
not, in ny view, personal information contained in
records held by themrelating to Dr Farley.

For all those reasons, | therefore conclude that
the respondent was obliged to give the identity of
their informant. Even if that had not been so, far as
| am aware, no reason was given by the respondent for
not disclosing the nanme of their informant at the
rel evant tinme. No doubt the lack of justification put
forward by the respondent would have contributed to
the applicant's decision to commence proceedings. As a
responsi ble corporation, one would have expected
British Coal to have given the information in the
potentially serious circunstances of this case, unless
they put forward sone reason for not doing so, even if
the reason was that they were not obliged to do so.
Their refusal to give the information w thout giving
any reason led the applicant to comence judici al
review proceedings. In nmy view, they were justified in
doing so in those circunstances and that is confirned
by the fact that |eave to nove was granted. It was not

until leave was granted that British Coal gave the
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information that had been requested. Even if | were
wong on the issues arising under the Regul ations,
those are matters which would entitle the court to
exercise its discretion so as to award costs agai nst
the respondent. M/ decision, therefore, is that the
applicants should have their costs.

| will now hear any subm ssions that there may, or may
not be, relating to the scope of that decision and,
indeed, relating to any order that should be nade
relating to the disposal of the application itself.

HOBSON: In nmy submssion, in view of the fact that
information was provided of a sort, the appropriate
order would be no order on the application for
judicial review, save that the respondent pays the
applicant's costs of these proceedings. | apprehend
that it is unnecessary to go beyond that.

JUSTI CE HARRI SO\ If | say, "no order on the
application", | am just wondering where that |eaves
us?

HOBSON: Cbvi ously, we want there to be finality.

JUSTICE HARRISON: Could you just give ne a nonent? |
think the Associate is about to offer assistance.

HOBSON:  Yes, ny Lord.

JUSTI CE HARRI SO\ M Hobson, you may have heard what the
Associ ate just said.

HOBSON: My Lord, yes. | think you were advised that
you can nake an order saying "no order".

JUSTICE HARRISON: It is slightly unusual, but I amtold
it does lead to finality in the proceedi ngs.

HOBSON: | would agree with the Associate that your
Lordship can do that. | think | recall | have
encountered it. For exanple, in situations where

| ocal authorities are involved, they may be honel ess
persons cases, where a local authority agree they wll

14



give the matter further consideration and so the court
will not nmake an Order of Mandamus formally against a
| ocal authority on that basis. Therefore, no order is
made on the understanding they w |l neverthel ess take
the necessary further steps they would. | have
experienced such a situation on judicial review, where
t he applicant succeeds and no order is nade.

JUSTICE HARRISON: It just occurs to ne in that sort of
situation, where they could come back again if the
| ocal authority fail ed.

HOBSON: My Lord, there is a danger of speculating and
gi ving exanpl es, so perhaps | wi thdraw the exanple and
say sinply | agree with the Associate's suggestion
that you can make no order, save that the costs are
pai d by the respondent.

JUSTI CE HARRI SON. M Corner, do you have any subm ssions
to make?

CORNER My Lord, | would suggest that the nore
straightforward course wuwuld be to allow the
application with costs.

JUSTI CE HARRI SO\: That then would be making an Order of
Mandanus in circunstances where there is no need for
it, because the information has al ready been provided.

CORNER My Lord, | take the point. I am however,
anxious to retain to nyself any rights of appeal. MW
Lord, as | stand here, | am not certain that if no
order is made on the application, that sinply an order
is made for costs, that such an appeal wll lie. I
think it would, but I am not certain, which is why I
ask formally for an order to be nmde, granting the
appl i cation.

JUSTICE HARRISON: It looks as if M Hobson is coming in
wi th anot her suggestion. Wuld you mnd if | just
hear what he has to say?

CORNER: No, ny Lord.

HOBSON: | have | ooked to see what the relief sought was
and | see that we seek mandanmus and an injunction. W
would be very happy to have an order nade in our
favour, but it does seem to ne to be unnecessary in
the circunstances. Alternatively, one could anend the
relief sought, if your Lordship would agree and ny

15



| earned friend would consent; instead for the court to
make a declaration in terns of your Lordship's
judgnent that we were entitled to the information.
That would be an order that the court could nmake. W
were entitled to that information and also could be
provided for so that would be a final decision in the
matter, if the court would nmake a declaration that the
respondent was required to nake available to the
applicant. It is a conprom sed suggestion ny Lord, off
the cuff, but I hope it may resol ve the inpasse.

MR JUSTI CE HARRI SON: Let us see if it has.

MR CORNER: My Lord, | am grateful for the side w nd.
Lord, | think it does resolve the inpasse. | think
that would be a fair and reasonable order. The only
reason the skeleton argunents say that costs is the
only issue here is because of the fact that in the Act
t hat which was asked for had been performed. M/ Lord,
| would be content with that.

MR JUSTICE HARRISON: | do not see any objection to it. |
must confess that | think that in the previous
proposal any rights that you have of appeal woul d have
been saf eguar ded.

MR CORNER | think so, ny Lord, but | was not absolutely
sure.

MR JUSTICE HARRISON: If this is a course which is agreeable
to both sides | see no objection to it. Therefore |
will give leave to anend the Form 86A to include a
prayer for relief for a declaration that the
respondent was obliged to nmake available to the
applicant all the information in its possession
relating to the alleged dunping of naval muni ti ons
down the mneshafts including the identity of the
person who inforned the respondent that the dunping
had occurred and grant a declaration in those terns.
You will have noticed that the words | have used are
alnost identical to those used in relation to the
Order of Mndanus that was requested. | grant a
declaration in those terns. The applicants will have
their costs.

MR HOBSON: | am much obliged, ny Lord.

MR CORNER My Lord, | do stand and ask for |eave to appea
in the circunstances. My Lord, |, nore or |ess, put
the grounds which | do, for such |eave, when we spoke
a little earlier before the |uncheon adjournnent. I
do say that the declaration you have granted raises

16



inmportant issues on the construction of these
Regul ations, ny Lord, particularly in view of the fact
that this is the first time, so far as either ny
| earned friend or nyself are aware, that these matters
have cone before the scrutiny of the court. My Lord,
they are not small matters. They are matters which,

| suggest, go to the heart of the anbit of these
Regul ations. Therefore, on that basis, | do ask for
| eave to appeal .

MR HOBSON: My Lord, | oppose ny learned friend s
application for the two reasons that |I nentioned this
nor ni ng. First, this is an academc matter, now
being, in practical terns, solely concerned wth

costs. Secondly, in any case, it appears that even
though it may be hel pful to have the Court of Appeal's
gui dance as to the construction of these Regul ations,
they would be unable to give conplete guidance in the
circunstances of this case, as an inportant matter was

excluded from argunment before your Lordship. \%Y%
| earned friend' s concession is the applicability of
the Regulations to a body like British Coal. | would

add to those two points a third point which has arisen
from your Lordship's judgnent and that is quite apart
fromthe issue of the construction of the Regul ations.
Your Lordship has indicated how discretion would be
exercised in this case. That is another reason,
bearing those other factors in mnd, why this is an
i nappropriate case to go any further.

MR CORNER M ght | respond very briefly, ny Lord?

MR JUSTI CE HARRI SON: Yes, M Corner.

MR CORNER. First, | do not accept that the nere fact that
the only live issue today was costs should preclude
the ~court granting Ileave. You have granted a
declaration on the basis of a firm conclusion as to
the interpretation of the Regulations. M Lord, |
woul d say that is a highly inportant matter

Secondly, ny Lord, so far as the Court of Appea
not being able to determne all matters that m ght
possibly be relevant as between British Coal and ny
learned friend' s clients are concerned, if, on appea
to the Court of Appeal, the concession for the purpose
of these proceedings has been obtained, then, yes the
Court of Appeal would not have been determning a
matter which relates to the application of the
Regul ations for British Coal, but it would be
determning sone pretty inportant and fundanental
matters of general application and interpretation of
t he Regul ati ons.

Thirdly, ny Lord, so far as the discretion point
is concerned, | amnot sure that | entirely follow the
point. In order for a declaration in the terns
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referred to to be granted, | would apprehend that it
has been necessary for your Lordship to cone to a view
as to the neaning of the Regulations. My Lord, | am
not, of course, seeking to re-enter your Lordship's
j udgnment because you have given it. But in order to
declare that we were obliged to give up the
information, ny Lord, | do not wunderstand to be
pertinent to the fact that British Coal did not give
reasons for disclosing it. W were either obliged to
give it or we were not. | do not accept ny |earned
friend' s third point as a reason to give | eave.

MR JUSTICE HARRISON: M Corner, | am not satisfied that
this is a suitable case to grant leave. If you wish to
take it further, you nust apply to the Court of

Appeal .
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